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What activities does section 7 apply to?

Under provisions of section 7(a)(2) of the Endangered Species Act, a Federal agency that carmries out, permits, licenses, funds, or
otherwise authorizes activities that may affect a fisted species must consult with the Fish and Wildlife Service to ensure that its
actions are not likely to jeopardize the continued existence of any listed species. (This same process also applies to the National
Marine Fisheries Service and the species under their its jurisdiction.)

(retum to top)

What steps are involved in a section 7 consultation?

The Federal agency, or the applicant as the designated non-Federal entity, contacts the appropriate local Service office to
determine if listed species are present within the action area. The Service responds to the request by providing a list of species that

are known to occur or may occur in the vicinity; if the Service provides a negative resp onse, no further consultation is required
unless the scope or nature of the project is altered or new information indicates that listed species may be affected.

if listed species are present, the Federal agency must determine if the action may affect them. A may affect determination includes
those actions that are not likely to adversely affect as well as tikely to adversely affect fisted species. If the Federal agency
determines that the action is not likely to adversely affect listed species (e.g.. the effects are beneficial, insignificant, or
discountable), and the Service agrees with that determination, the Service provides concumrence in writing and no further
consultation is required.

If the Federal agency determines that the action is likely to adversely affect listed species, then it must request initiation of formal
consultation. This request is made in writing to the Services, and includes a complete initiation package. Up to that point,

interactions have been ducted as informal consultation; however, once a request for formal consultation is received, the process
becomes formal, and specific imeframes come inlo play. Formal consultation is initiated on the date the package is received,
unless the initiation package is incomplete. If the package is incomplete, the Service notifies the Federal agency of the deficiencies.
If a complete package is submitted, the Service should provide written ach ledg! t of the request within 30 working days. This

written acknowledgment is not mandatory, but is encouraged so that there is documentation in the administrative record that formal
consultation has been initiated.

From the date that formal consultation is initiated, the Service is allowed 90 days to consult with the agency and applicant (if any)
and 45 days to prepare and submit a biological opinion; thus, a biologica! opinion is submitied to the Federal agency within 135
days of initiating formal consuitation. The 80-day consultation period can be extended by mutual agreement of the Federal agency

and the Service; however, if an applicant is invoived the consultation period t be extended more than 60 days without the
consent of the applicant. The extension should not be Indefinite, and a schedule for pleticn should be specified.
(retum to top)

What are the potential outcomes of a biological opinion?
The biological cpinicn is the document that states the opinion of the Service as to whether or not the Federal action'is likely to
jeopardize the continued existence of listed species or result in the destruction or adverse modification of critical habitat.

(retum to top)
What section 7 responsibilities does a Federal agency bear if it is considering an action that may affect species proposed
for listing under ESA?

Section 7(a)(4) requlres Federal agencies to confer with the Services on any agency action that is likely to jeopardize the continued

i of any sp proposed for listing or result in the adverse modification of critical habitat proposed to be designated. A
conference may |nvolve informal discussions between the Services, the action agency, and the applicant. Following informal -
conference, the Services issue a conference report containing recommendations for reducing adverse effects. These
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recommendations are discretionary, because an agency is not prohibited from jeopardizing the continued existence of a proposed
species or from adversely modifying proposed critical habitat. However, as soon as a listing action is finalized, the prohibition
against jeopardy or adverse modification applies, regardiess of the stage of the action.

(retum to top)

Do Fish and Wildlife Service programs need to comply with section 7? How do they accomplish this?

Yes, the Fish and Wildlife Service does need to comply with section 7. This compiiance is achieved through intra-Service
consuitations and conferences, processes by which the Service consults or confers on actions that may affect listed and proposed
species,

(retum to top)

What role does an applicant have in the process?

The Federal agency, which is ultimately responsible for the consultation process, determines the role of the applicant during the
consuitation process. The Federal agency can identify a non-Federal representative; however, the Services require that the
designation be made in writing. The action agency does provide the applicant an opportunity to submit information for use during
the consultation. If reasonable and prudent altematives are necessary, the Service will seek the applicant's input on developing
those alternatives.

(tetum to top)

What's the differe nce between informal and formal consultation?
Informal consultation is an optional process that is designed to help the applicant and the action agency determine whether formal
itation is needed. It Includes all discussions, corresp ondence, etc., between the Services, the action agency, and the
applicant, and has no specified timeframe for completion. Federal agencies and the designated non-Federal entity may use this
period to work with the Services on project design and conservation actions that would remove all adverse effects and avoid the
need for formal consultation. Formal consultation Is a mandatory process for proposed projects that may adversely affect listed
species, is initiated in writing by the Federal agency, and concludes with the of a biological opinion by the Services. The
Services strongly encourage the use of Informal consultation so that projects can be designed with minimal impact to listed species,
possibly resulting In a determination of no adverse effect, eliminating the need for formal consuitation.

(retum to top)

Must a Federal agency consult with the Services (l.e., recel ) if itde 1 a) no effect; b) beneficial
offect; or c) not likely to adversely affect?

A Federal agency is not required to consult with the Services if it determines an action will not affect listed species or critical habitat.
A Federal agency is required to consult if an action "may affect” listed species or designated critical habitat, even if the effects are
expected to be beneficial. In many cases, projects with overall beneficial effects still include some aspects that will adversely affect
individuals of listed species and such adverse effects require formal consuitation. If an agency determines that its action is not likely
to adversely affect listed species or critical habitat, it can request the concumrence of the Services with this determination. If the

Services agree, consuitation is luded with a ce letter.

(retum to top)

What's the difference betv an Envir tal A t and a Biologlcal A t, and can | incorporate one into
the other?

A biological assessment must be prepared if listed species or critical habitat may be present in an area to be impacted by a "major
construction activity.” A major construction activity is defined at 50 CFR §402.02 as a construction project (or an undertaking having
similar effects) which is a major Federal action significantly affecting the quality of the human environment as referred to in the
National Environmental Policy Act (NEPA) (42 U.S.C. 4332(2)(C)). Any project qualifying as a major construction activity under
NEPA requires a biological assessment. The contents of a biological assessment are up to the discretion of the action agency,
although the regulations do provide a list of recommended contents (50 CFR §402.12(f)). A biological assessment is not required if
the action is not considered a major construction activity; however, if listed species are present in the action area, the Federal
agency must document to the Services its evaluation of the effects of the action to the listed species. Environmental assessments
are prepared in fulfillment of NEPA and assess social, cultural, and econcmic, effects in addition to biological effects. A biological
assessment can be Incorporated within an environmental assessment.

(retum to top)

Does formal consultation have to be completed before an EA or EIS Is written?

Biological assessments may be completed prior to the release of the Draft Environmental Impact Statement (DEIS) or the
Environmental Assessment (EA). Formal consultation should be initiated prior to or at the time of release of the DEIS or EA. At the
time the Final EIS is issued, section 7 consuitation should be completed. The Record of Decision for an EIS should address the

of section 7 ltation. The action agency should initiate informal consultation prior to public scoping required for major
construction activities as defined by the National Envi tal Policy Act, .
(retum to top)

Who makes the call on adverse effect?

The Federal agency makes the determination of whether a project may affect a listed species, which includes a determination of
whether the action is likely to result in adverse effects. |deally, the Services and the Federal agency, via informal consultation,
determine if adverse effects are likely and work together to remove those effects.

(retum to top)

What's the difference between reasonable and prudent alternatives and reasonable and prudent measures?
Reasonable and prudent altematives are altemative methods of project implementation, offered in a biological opinion r ga
jeopardy or adverse modification conclusion, that would avoid the likelthood of jeopardy to the species or ad verse modification of
critical habitat. Reasonable and prudent measures are actions necessary to minimize the impacts of incidental take that is
anticipated to result from implementing a project that the Service regarded as not likely to jeopardize the species or adversely
modify designated critical habitat.

Does a Federal agency have to adhere to the reasonable and prudent alternatives or the reasonable and prudent
measures, and what are the cc q ifitd 't?

In both instances, the action agency determines whether and how to proceed with its proposed action. If a jeopardy opinion
containing reasonable and prudent alternative(s) is issued, the action agency may: 1) adopt the reasonable and prudent aiternative
(s); 2) not undertake the project (e.g., deny the permit); 3) request an ption from section 7(a)(2); 4) relnitiate consultation
based on modification of the action or development of a reasonable and prudent altemative not previously considered; 5) proceed
with the action if it believes, upon review of the biological opinion, that the action satisfies section 7(a)(2). Re gardiess of what action
the agency chooses, the agency must notify the Service of its finat decision.

Reasonable and prudent measures and the implementing terms and conditions are actions intended to minimize the impact of
incidental take. Those conditions are conveyed to the action agency in the form of an incidental take state ment (ITS), are non-
discretionary, and must be undertaken by the agency so that they become binding conditions of any grant or permit issued to an
applicant for the exemption in section 7{0)(2) to apply. If the agency refuses to do so, then it and the applicant must be informed
that the protective provision of the ITS may not apply, and both entities could be held responsible for any take that occurs as a
result of the action.

{retum to top)

Can formal consultation be stopped once it's started? Who can do it and under what conditions?

If the action under consideration is no longer viable (e.g., funding has been withdrawn, an applicant has decided to withdraw the
permit application, or congressionally approved action has been deauthorized, etc.), then the action agency can withdraw its

hi
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request for formal consultation, The agency should nolify the Service In writing that consullation should be stopped, and briefly
describe why the action is no longer being considered by the agency.

(cetum to top)

Who reinitiates formal consultation ? . .
Reinitiation of formal consultation must be requested by the Federal agency or by the Services if: a) the amount or extent of taking
specified in the incidental take stat tis ded; b) new information reveals effects of the action that may affect li sted species
or critical habitat in g manner or to an extent not previously considered; c) the identifled action is subsequently modified in a manner
or lo an extent that causes an effect to the listed Specles or critical habitat not previously considered in the bieloglcal opinion; or, d}
anew species is listed or critical habitat deslgnated that may be affected by the identified action.

{retum to top)

What constitutes an Irraversible or Irretrievable commitme nt of resources?
Any action that has the effect of preventing the formulation or Implementation of any reasonable and prudent giternatives needed to
avold jeopardizing the specles or adversely modifying critical habitat,

(retum to top)

(retum to top)

What is the action area?

The action area is defined by regulation as all areas to be affected directly or indirectly by the Federa) &ction and not merely the

Immediate area involved in the action (50 CFR §402.02). This analysis Is not fimited to the “footprint” of the action nor is it limited by

the Federa) agency's authority. Rather, itis a biological determination of the reach of the proposed action on listed species,

Subsequent analyses of the environmentat baseline, effects of the action, and levels of incidental take are baged upon the action
ea.

appropriate, Reaching agreement on the description of the action area is desirable but ultimately the Services can only consuit
when an action area is defined properly under the regulations,

(retum to top)

an you have an incidental take statement as partof a jeopardy/adverse modification Blological Opinion?

When the Services determine that a Proposed action may jeopardize the continued existence of a listed species in the wild or result
in adverse modification to designated critical habitat, the Services, with the assistance of the Federal agency and/or applicant,
develop Reasonable and Prudent Altematives that may be undertaken to avoid the likelihood of jeopardy or adverse mod ification.
While these RPAs must avoid jeopardy or adverse modification, they may result in adverse effects to or take of listed species. If
take will occur from the implementation of an RPA, an incidental take statement must be developed to exempt such take from
section 9 prohibitions. For additionay information see Pages 4-41 through 4-48 of the Section 7 Consultation Handbook,

How is incidental take calculated? Does It account for reduced take through the Reasonable and Prudent Measures?

can be expressed also as a change in habitat characteristics affecting the species
(e.g., for an aquatic species, changes in water temperature or chem;i Y. flows, or sedi loads) where data or information exists

In some situations, the species itself or the effect on the species may be difficult to detect, However.,,some detectable measure of
effect should be provided. qu Instance, the relative occumrence of the species lp the local community may be sufficiently predictable

minimize the effects of the take, and that myst be implemented in order for such take to be 'ég(empt from the section 9 prohibitions.
Thus, while a Stat ticip ep ally greater Nt of take that Mmay occur without implementation of the reasonable
and Prudent measures and the resulting terms ang conditions, that level of take is only exempt ifthe terms and conditions are
properly implemented. For additional information see Pages 4-43 through 4-54 of the Section 7 Consultation Handbook.

(retum to top)

What constitutes the "“best available scientific and commercial information?” i
When conducting section 7 consullation, the Services' biolegists should use the best scientific and commercial information
available. This information may include the results of studies or surveys conducted by.the Federal action agency or the d esignated

evaluate the effects of mé‘pmposed action and its potential to jeopardize the species o%'resun in adverse modification of designated
critical habitat. If itis not possible to develop such information, the Services should use éhe information that js available and provide
the benefit of the doubt to the species when evaluating the potential for ieopardy andqad {se Modification,

" {retum to top)

Does an agency have to get a permit under section 10 if the agency's action ldvolves Intentional take (e.g., handling,
banding birds) as well as incidental take? -

Generally, if the take is an intentional take (i.e., the intended result of the aétion), then a separate permit js required.

(retum to top)

Go to Endangered Specles Interagency Consuitations (Section 7) page.
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